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I. Scope

This article outli i i elony disenfranchisement rule, Article

ible 14th amendment and Voting Rights Act

history of the United States. Since the 14th Amendment was passed in 1868, the judicial system

has been tasked with protecting the right to vote equally among all populations. In the landmark



case Reynolds v. Sims (1964) 377 U.S. 533, 555, 84 S.Ct. 1362, 1378, 12 L.Ed.2d 506, the

Warren court outlined the fundamental nature of the right to vote: “The right to vote freely for

the candidate of one's choice is of the essence of a democratic society, and any restrj son
that right strikes at the heart of representative government.”.

Many amendments and court cases have made it clear that voting is

allow to cast a vote. States have jurisdiction over the “time,
Const. Art. I, 8 4, Cl 1.). This discretion includes the rig
(Gray v. Sanders (1963), 372 U.S. 368, 390, 83 S
restricting who can vote are still subject to jug review; t
requirements set forth by the 14th A nt and i
subject strict scrutiny,some state Iaw:\“up

Forty eight of the flfty states have Iong standlng laws that disenfranchise citizens who

ights Act of 1965. Despite being

D% of their citizens (Felon).

have been convicted of a crime (Crlmlnal) Callfornla is one of these states. California’s first

A S\

constitution denied felons suffrage in Article 2, Section 2. This rule has changed since 1859, but

dha. W

its effect has remained the same: citizens who are convicted of a felony are barred from voting in
v

all elections.

How can California disenfranchise certain citizens who would otherwise be qualified

electors? At face value, these disenfranchisement rules seem to violate the 14th amendment by

A v

denying citizens equal protection. And looking deeper into this issue, it would seem that these

section 2 of the Voting Rights Act by disenfranchising a disproportionate

amount of minorities.



This article will answer these questions. But first, an outline of the extension of Article 2,

Section 4, California’s felon disenfranchisement rule, is necessary to understand how this rule

has been applied.

Il. Extension

The current rule guiding felon disenfranchisement in California states, “Th

shall prohibit improper practices that affect elections and sha ide for the disqualific

1 P.2d 843., McMillan v. Siemon (1940) 36 Cal.App.2d 721, 726, 98 P.2d 790).
To dissect the disenfranchisement law at hand, courts use a balancing test to reach a verdict. The

standard balancing test applied to state disenfranchisement laws says, “the Court must determine



whether the exclusions are necessary to promote a compelling state interest” (Kramer v. Union

Free Sch. Dist. No. 15, 395 U.S. 621, 627, 89 S. Ct. 1886, 1890, 23 L. Ed. 2d 583 (1969)). The

franchise for Americans. For Article i tornia Constitution, the underlying
\ers of the California Constitution,
and the legislative session ¢"Constitution since then, have
argued that felons are mor i nd contribute to the overall impurity of

e, it is reasonable to remove their voting

cle 2, Section 4 apply to, and in what circumstances?
oversial and ambiguous element within Article 2, Section 4 of the California

Constitution is the phrase “imprisoned or on parole for the conviction of a felony.” the language



of the felon disenfranchisement law has changed over time to adhere to Constitution and social

norms, but it is important to know the law’s history to understand who the law extends to today.

definition of infamous, the Otsuka court decided that the crime Otsuka committed was not

morally corrupt, and therefore did not constitute an infamous crime. This definition became the



new precedent set in California, used by other courts until amendments were made to clarify the

language.

their time for a felony in a state facility

condition of their sentence

had misinterpreted the intent of the Legislature that had amended Article 2, Section 4.



The common definition of “imprisoned,” which is commonly used by courts, refers to

anyone in prison as a condition of their sentence. A prison, a state or federal facility where

Whereas League of Women V

within the state of California, Flood v.

they are Trom, because they are a danger to the purity of the ballot box.



In summary, Article 2, Section 4 applies to people convicted of a felony who are serving

out their sentence in a state-run prison or are on parole following time in a state-run prison. The

that looks at the plain and intended meaning behind the rule to ensure it does not

federal Constitution and the Voting Rights Act.

I11. Justifications of Article 2, Sectio

8 1 Justifications under the 14th Amendme

ion 1 has been called the Equal Protection Clause. This clause establishes the
ent’s power to review the equality of the actions and laws of the states. The
Equal Protection Clause has been the cornerstone of many movements, including civil rights,

gender rights, reproductive rights, and election reform.



10

The right to vote has been deemed a fundamental right and laws that affect this right are
subject to strict scrutiny (Dunn v. Blumstein, 405 U.S. 330, 92 S. Ct. 995, 31 L. Ed. 2d 274

(1972)). Strict scrutiny is a standard that requires the state to have a compelling inte

representation, then a law restricting a criminal’s right to vote would also be justified. Felon

disenfranchisement was found to be justified in intent of this section.
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The justifications in Richardson and Otsuka have not saved the law from all 14th

Amendment questions. Although voting is a fundamental right, the court has deemed the state’s

disenfranchisement laws this burden has only been met once, in the case of Hunter v.

Underwood, 471 U.S. 222, 229, 105 S. Ct. 1916, 1920, 85 L. Ed. 2d 222 (1985). Three Alabama
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residents were convicted of presenting a worthless check, a crime of ‘moral turpitude,” and were

subsequently barred from voting in accordance to the Alabama Constitution. This provision,

y discriminate effect, so it therefore

acknowledged section 2 of the amendment

the passage of the 14" and 15" Amendments, many Southern states employed poll taxes and

literacy tests, which were all passed to effectively disenfranchise African Americans. The law



included general provisions that applied to all states, and specific provisions that applied only to

jurisdictions with histories of racial discrimination. Section 2 of Title 1 is a general provision

V4

“No voting qualification or prerequisite to voting or standard, practice, or procedure shall

&g

be imposed or applied by any State or political subdivision in a manner which results in a

N ' 4

denial or abridgement of the right of any citizen of the United States to vote on account

outlawing any practice that may disenfranchise a racial group:

of race or color.” (52 U.S.C. § 10301 (West))

solely looking for intent in the drafting of the law, they also decided to accept evidence on racial

discrimination in the criminal justice system. If the criminal justice system discriminates on

13
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account of race, then the state would effectively be taking away their right to vote on account of

race. However, the plaintiffs did not present any evidence the criminal justice system was

racially discriminate, so the law was upheld. This new test may insight a massive shi

felon disenfranchisement laws are handled by the courts.

IV. Where is the law going?

Through our discussion of California’s evolving felo franchisement law, a
federal actions to protect the voting franchise, it is cle
law is legitimate. However, in the words of 9th
concepts of equal protection are not immutably frozen like insects trapped in Devonian amber;

a QW

rather, notions of what constitutes equal treatment for purposes of the equal protection clause do

change” (Dillenburg v. Kramer, 469 F.2 ir. . The concepts these courts have

"Criminal Disenfranchisement Laws Across the United States.”" Brennan Center for
Justice. Accessed March 22, 2018. http://www.brennancenter.org/criminal-disenfra
nchisement-laws-across-united-states.
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